
C. Use of DBS Capacity.

With respect to alternative use restrictions on DBS capacity, the Commission

has proposed a rule that would modify its former temporal requirements for DBS service on

each transponder in favor of a broader measure of DBS capacity. Specifically, the

Commission proposes that fifty percent of the total number of DBS channels that an operator

is assigned at a given orbital location must be used to provide domestic DBS service. Within

these limits, DBS operators would be permitted maximum flexibility to make "optimal use"

of their DBS spectrum. The Notice also reminds potential and current DBS providers that

other use restrictions apply to the DBS service, including the Cable Act's Section 25 public

interest requirements and dedicated channel capacity for noncommercial, educational or

informational programming.

DIRECTV supports the Commission's flexible approach with respect to the use

of DBS spectrum, which will enable DBS providers to better tailor new program offerings to

public demand. With respect to public interest requirements, DIRECTV has commented

fully in the Commission's pending rulemaking to implement Section 25 of the Cable Act.~1

The Commission has noted that the constitutional status of this provision is on appeal in the

D.C. Circuit.SlI In DIRECTV's view, the Commission should await the outcome of the

appeal before taking further action in the docket.

i,2./ See Comments of DIRECTV, Inc., MM Docket No. 93-25 (May 24, 1993); Reply Comments
of DIRECTV, Inc. (July 14, 1993).

~/ See Daniels Cablevision. Inc. v. United States, 835 F. Supp. 1 (D.D.C. 1993), appeals
pending sub nom. Time Warner Entertainment Co. v. FCC, No. 93-5349 (and consolidated
cases) D.C. Cir.).
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D. East/West Paired Assignments.

Under the Commission's Continental regime, the Commission determined that

DBS channels would be assigned only in east/west pairs. The Commission's policy goal

underlying this rule was to ensure that all DBS resources were used as intensely, and at that

time, the feasibility of full-CONUS service had not yet been demonstrated. ill

DIRECTV agrees with the Commission's proposal to eliminate the east/west

distinction, which no longer makes technical or policy sense. DIRECTV has proven that

full-CONUS service is viable, and there will be several DBS providers offering it. Although

DBS operators should be free to continue to respect and configure their systems according to

paired assignments, there should be no longer be a Commission rule that mandates this

practice. As the Commission acknowledges, this is particularly so since the western orbital

locations may be usable for niche services to the western United States, and possibly even

for international services to Pacific Rim countries. The Commission's proposal to allow the

marketplace to determine the viability of service from non-paired channels is sound and

should be adopted.

E. Service to Alaska and Hawaii.

The Commission has proposed to require service to Alaska and Hawaii for

new permittees where it is technically feasible to do so, and to condition existing permittees'

retention of their western orbital locations on such service.

DIRECTV supports the Commission's goal of including service to Alaska and

Hawaii in any future plans for DBS service. In implementing these requirements, however,

DIRECTV also urges the Commission not to impose overly restrictive service conditions. In

51/ Notice at 164.
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particular, DlRECTV notes that the Commission proposes a "technically feasible," and not

an absolute "technically possible" standard. DlRECTV supports this approach, which

presumably takes into account the weight and power resources needed to serve Alaska and

Hawaii, the recognition that dish size may be somewhat larger in some portions of those

areas, and the fact that, until altered, the technical characteristics of service to Alaska and

Hawaii must be consistent with the technical imitations imposed by the Commission and the

ITV.'B/ DlRECTV believes that these conditions are reasonable, and will facilitate the

Commission's goals of bringing DBS more effectively to these important geographic regions.

F. License Term

The Commission's interim DBS rules provided for a five-year license term for

DBS systems, although the Communications Act provides for a to-year term for non-

broadcast radio licenses.211

As the Notice observes, DBS technology has now progressed to the point

where DBS space stations may have useful lives in excess of ten years. Ten years is also the

license term traditionally used for licensing space stations in the fixed-satellite service.

DlRECTV believes that extending the license term to ten years for non-broadcast DBS

satellites makes good sense, and agrees with the Commission that a longer license term

should promote further investment and innovation in the DBS service.

gl For example, DIRECTV's service to Alaska from 101 0 W.L. is constrained by signal strength
limits over the Siberian peninsula to the west of Alaska.

.211 See 47 U.S.C. § 307(c).
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V. AUCTION MECHANICS

The Commission has chosen to auction ACC's spectrum in two large 28- and

24-channel blocks corresponding to the 1100 W.L. and 148 0 W.L. orbital positions. The

license blocks would be auctioned sequentially in multiple rounds, with bids submitted via

open outcry.~/

DIRECTV believes that all of the proposals in the Notice with respect to

running such an auction sound reasonable, and should facilitate an efficient auction of ACC's

channels, subject of course to DIRECTV's fundamental objections set forth above to the

Commission's proposed spectrum aggregation limits. The choice of competitive bidding as a

methodology will be wholly undermined if the universe of potential bidders is needlessly and

arbitrarily constrained.

VI. CONCLUSION

DIRECTV urges the Commission to adopt the proposals set forth in the

foregoing Comments. In particular, the Commission should allow DIRECTV and other

independent DBS operators to participate in any upcoming auction for ACC's DBS channels,

and should impose appropriate competitive safeguards with respect to the participation of

cable-affiliated DBS entities as set forth above.

2/ Notice at " 80-82.
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it,;,"nt of Prof"lor Jerry A. Hau'man

1. My n&IU 18 Jerry A. H.ua....n. I UI MacDonal4 Prof...or of Economic.

at th. Mas.achuletta Institut. of Technology in Cambridg•• Ka"achuaetts,

02139.

2, I r.c.iv.d an A.B. 4'ar•• from Irown Univ.~.ity and & 5.Phil. and D.

Phil. (Ph.D.) in Economic. from Oxford University whe~e I wa, a Kar.hall

Scholar. My acadeaic and res.arch specialtie. are econometric" the us. of

,tatistical modals an4 technique, on economic data, and microeconomics. the

study of c;:on.UIII.r behavior and the behavior of firms. I teach a cours. in

"Competition in Telecommunications" to graduate .tud.nt. in economic. and

bUlinea. at MIT each year. Service provision by cable provider., the

introduction of new competition to cable provider" and comp.tition with

broadca.t TV is one of the primary topic. covered in the course .. In December

1985, I receiv.d the John Bates Clark Awar4 of the ADerican Economic

A••ociation for the mo.t ".ilnificant contributions to economics" by an

econom1't under forty year. of age. I have received numerous other academic

and economic society awards. My curriculum vitae i. included al Exhibit 1.

3. I have done significant amounts of relearch in the

tel.communication. indu.try. I have published numerous papers in acad.mic

journAl. and book. about telecommunications. 1 have al*o eoited two recent

book. on telecommunication., Fu~ur. Compe~ltion in Tel,cDmmunicatipn. (Harvard

Bu.in••a School Pre••• 1989) and Glpbaliz.tipn, Tp;bnplp&y ADd Competition in

TeleCommunications (Harvard BUlines. School Pres•• 1993).

4. I am familiar with the direct broadca't ••tellite (D55) industry. I

first did rl,.arch on DBS in the early 1980'a when I aerved a. & consultant to

Sears an4 Comsat on the commercial viability of DIS. I have continued to

follow the indu.try .inc. that time. I h.ve allo .tud1.d DIS and cabl.



2

c~etitlon in the United Kinidom an~ the pro.pect for DIS in AUltralia.

After an extr•••ly lOnl period of development, D!S has finally reached the

.tale of technology whera it may provide prolrammin~ services to co~umer.

which will allow it to succeed economically. I believe that DIS hal the

potential to be a lonl term competitor to cable televis10n in the distribution

of multichannel video prolramminl. 1 previou.ly submitted a Declaration to

the Commi••ion on behalf of DlilCTV regardini the competitive impacts of an

a•• ian-ent of Advanced Communication Corporation's construction authorization

to Tempo/Tel.

I . Su.rry ape! Cgpclu. ipp.

5. lelinninl with first principle., the Commission should recocnize the

fundamentally ~ifferent economic environaent created by the auction of ACC's

D!S spectrum. The FCC .hould "let the market decide" who value. the DIS

.pectrum the most. Th. FCC should only intervene in the auction if it

believe. that the outcome will lead to the ex.rei•• of market power. It

should not engag_ in tndus~tial policy or .how favoritism to certain industry

partie1pantB.

6. DIRECTV, or other holders of DIS spectrum authorizations, .hould be

perm1tt.~ to bi~ for the DIS .pectrum formerly controlled by ACC. The correct

market datinition in which to a••ell the market i. the relevant product mar~et

of multichannel video pro&rammin~ distributors (MVPDs). The KVPD ~rket i5

currently dominated by cable provlclers. The economic struet\lre of the KVPD

market would not permit DIRECTV to exercise market power given the pre.ence of

cable TV providers, at laast two other D!S providers. direct-to-home (DTH)

providerl 11ke Primestar and TVRO distributors, as well as emerSins

technololie. such a. MMDS and Video Dtaltone (VDT). DIRECTV'. market ahare in

the KVPD market is at moat 1.SI. It could not ex.rei.' unilateral market

power.
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7. Vertical intelration between cable provider. and upstream content

providers hal previoully led to anti-competitive outcomes, al recolnized by

Doth Conare.s and the FCC. With increased vertical integration between cable

prov1den and multichannel content providen likely to occur, a...a. the

proposed merler of T1..·Warner and Turner Broadca.tinl. the COlllDlinion should

continue to monitor the MVPD market and enforce rules which decrease the

exerciae of market power by intelrated providers of cable TV and multichannel

prolralllllini'

11. TA' illIyant Marklt pwfinitipn

8. 'l1\e competitive eonaequences of the proposed acquisition of ACC'.

former DI8 spectrum (or other DBS spectrum) should be conaidered in the

relevant product market of multichannel video prolramminl distributors

(MVPO.). The MVPD market currently il dominated by cable provic1erl exercilinl

dominant market power. Thi. market definition il identical to the market

definition used by the Commission (rCC) in itl recent 1994 "Competition

aeport" (1994 CR) on the statuI of competition in the market for the delivery

of video programminc al well al Conlre.a in the 1992 Cable Act. 1 The market

definition also follows from an application of the DOJ .nd FIC Horizontal

'.rear Guidelipe. (April 2, 1992) since a hypothetical (.nd .ctual) cable

monopolist i. able to incre.se prices above competitive levels. (~rllr

Cuidllip•• , ! 1.0)1 Ind••d, the DOJ economists adopted this market

definition when they applied the 1984 M';I,r Guidelin" which ar, quite

similar to the 1992 veri ion.

a The Msrl'~ GUidll~ define an ".conomic.lly JI••n1ncful ..arket" to be
a mark.t that cou d b. IU j.ct to the exercise of .arket power. A. I discus.
b.low. wid! .5r....nt .xi.e. that cabl, TV op,r.torl have ,x,rei.,d
.isnific.nt market power.
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9. !eonomist., lovernment regulators, and Congre•• have concluded that

cable operator. have market power and have engaled in a variety of anti

competitive actions. In particular, authors of a number of articl•• publi.h.~

in economic journals. econom11ts at both the u.s. Department of Ju.tice (DOJ)

and the Federal Trade C01DIIiu1on (FTC), TIfY own economic ana1y.18, and Congresl

have ~etermln.d that cable operator.' prices to consumerl have reflecte~ the

exercise of ..rket power--the ability to price above competitive levels for

extended period. of time. 3 While ovar·the-a1r broadca.ting and video

ca••ette. do compete to lome extent with cable programming. they are not clo.e

enouch competition to hold down cable price. to co~p.titive levell.

10. Cable TV wa. e••entially deregulated (with respect to price and

programming) during the period .ubsequent to the 1984 Cable Act until it.

recent (1992) re.reaulation by Congrels. During this period. cabl. TV

operator. exercis.~ significant market power. The U.S. Congr.s. determined

that the average monthly cable rate increased almost 3 times a. much al the

Consumer Price Index during the period of deregulation. In response to this

price increas., Con,rea. pa.sed the 1992 Cable Act which re-regulated cable

rate•.

11. The FCC recently determined that "for mOlt household., cabl.

televi.ion is the only provider of multichannel video programminl' Cable

'ylta.a continue to have substantial market power at the local distribution

level." (1994 CR, , 13)

I According even to the National Cable Television A••ociation. ba.ic
cable rat•• acre than ~oubled fro~ $9.20 in 1984 to $18.85 in 1992. (NCTA,
~~~~...,c~~il.J~:alPJII.I~, 6-A, June 1993) In real term. (adiU.ted for

ce nc~ea.e i. ap~roxi..tely 50~. The real pr ce for moat
.ervic•• 4.cr.a.,a over thl..... period.
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12. The FCC hal adopted the MVPD market definition al the relevant

market in which to do it. competitive analysis. Within this market

definition, the FCC has determined that cable operators. KHDS (Multichannel

Multipoint Distribution Service), DBS, TVaO, VOT (Video OialTone provided by a

telephone company), and SMATV (Satellite Kaster Antenna Televi.ion Systems)

systeDI should be conaidered HYPDs. (1994 CR, • 49) However, cable TV 1s by

far the Mdominant medium for providinl consumers with multichannel video

prolramminl" as found by the FCC. (1994 CR. , 201). Indeed, the 1994

penetration de.onltratel that cable has approximately 941 of all lubscribers

to MVPOs. Thus, to date, the other MVPO .ervice. have not been .ucce.sful in

providing effective competition to cable TV. The FCC concluded. "At pre.ent,

competitive rivalry in mOlt local multichannel video programming di.tribution

markets 18 lar&e1y, often totally insufficient to constrain the market power

of incu.bent cable Iy.teml." (1994 CR, • 112)' Thus, cabl. eontinual to have

market power, and the exercise of cable's market power is held in check, to

some extent, by FCC regulation. However, as economists universally alree,

COMpetition is a far superior meana to eliminate the potential exercise of

market power than relUlation. DBS has a potentially important role in

providina this necessary competition.

4 A queltion may ariae whether over the air broadcast s11"&1. can
constrain the possible lupra-competitive pricinl by cable operators. The FCC
decided in 1991 that in moat circumltance. that cable Iyltem. offer a
".tead1ly-expand1na coaplement of .p.ci~liEed program services" which
conauaer. deaand and for which broadeast networks do not offer effective
competition. (1994 CR, ! 101) Bro.dealt television continue. to los. viewers
to cabl. TV. The most recent 1995 ratin&' for October 1995 demonatrate that
basic cable continues to take away increa.ing amounts of viewership from free
TV in the US. Compared to 1994, basic cable has ,ain8d 12.51 in term. of
viewer ahara while the network. have lOlt 4.11. or 1994 compared to 1993
cable sained 12.51 overall while free to air TV lOlt 4.3%. For the period
1991·1995 balie cable has lained 36.21. Thus. the constrainini power of
broadcast on cable ha. been decr,.,iul lince 1991.
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II. Th, CP'!R'titiv. Illpor;'Dse pf PBS in the mp Kark.t

13. a.cent US exp.ri.nce hal daaonltrated the competitive 1~ortanc. of

DBS in the KVPD market. nt. fint competitor in DBS 1 DIUCTV (.lons with

USSI) , bla,n service in June 1994. It operat•• thr.e high-powered DBS

.at.llite. positioned at 101 d'lrees W.L. and offers approximately 175

channall of entertainment and information programminl directly to homes and

bu.in••••••quipped with DlllCTV DSS r.ceiving systems, which featur•••

s.tellite dilh antenna 18 inches in diameter. DIRECTV cov.rs the continental

US and a l.rge portion of Alaska.

14. DIRECTV hal b••n quit. succe.sful. DIRECTV recently announced that

it h., reached 1,000,000 subscribers <6ew Yprk Tima" Nov. 2 1995, p. A17).

While DlRECTV's lub.crib.rship is still quite small rel.tiv. to Cable TV's

cUltomer lev.l of 63 million sublcriben, it has begun to show the potential

to provide 81an1ficant competition to cable. s

15. Th. comp.titive importance of DIUCTV is d.monstrated by the

e.ti••t. that ,bout 50X of DlIECTV'. sub.cribers are in ar.as p••••d by cable.

Of that Iroup, 2/3 vere cable subscriber. when they purchased their DSS

.ntenna .y.tem.. Among th.se cable subscrib.rs, approximately 601 canceled

cable after sub.cribinl to DIRECTV, with approximately the r.maining 40% split

a'bout evenly betwe.n thol. who reduced their cable ••rvice level and

hou••hol~. who made no chanles to the cabl_ .ervice.' Thu., DBS in the US is

a commercially sucees.ful service which may provide meaningful MVPD

competition to cable TV.

is•• Coma.nts of DIR!CTV, Inc. to the federal Communications
Commis.ion. CS Docket No. 95-61 1 .ubmitted June 30, 1995.

, lsi.
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16. DIS il Itill of .tnor, b~t crowinl, co.,.titiv, importance in the

overall MVPD market. DIIICTV'. 1 million a~b,crlb.ra ia only 1.0-1.51 of the

over.ll MVPD 1I&rket. It is th~a inconceivable that DIUCTV could exerche

.arket power in the KVPO market with .uch a tiny lhare while facing

competition from cable TV with ita 94% share, at lea.t two other DBS

providerl, Prime.tar , TVRO dealers, VDT, MHDS and othar technologies.

III. !hI Fund'"ntal PurJp,a Rf Ayction' ~. 1R LIt th. M,rket Decide

17. I lubmittad one of the first declarations to the FCC encouragina a

aiaultan.oUl auction for allocatina .pectrum to the P.rlonal Communications

Servic•• (PCS). The .conomic ba.i. for my recommendation for pes auctions wal

"to let the ..rket decide" who values the .pectrua the mOlt. The firm which
!

has th. hieb••t economic value for the spectrum will bId the mOlt and will win

the auction. Thi' outcome leads to the economically efficient outcome, and is

superior to sp.ctrum allocations by lovernmen~ regulators. Th. outcome of the

pes a~ction. has bIen a gre.t ,uccess for the FCC to d.te.

A. PIppAald Sp.ctrum ".triction on DBS

18. Unfortunately. the NPlM on "Revilion of Rule••nd Po11cies for the

DBS S.rv1ce" (Oct. 27, 1995) I.e.s to have 10lt 'ight of the basic market

oriented rationale which lupport .uctions. While the NPRK adopta • relevant

market of MVPD, (! 34) and recosnize. the differentiated product nature of

competition between DBS and other MVPDI, it effectively propose. to limit

.paetrum aggregation by DBS providers to only a sin,l. f~ll-CONUS orbital

slot. (! 40) This proposed restriction dOls not make economic sense.

19. DIK!CTV or other independent DRS providers may decide to p~rcha.e

another full-CONUS orbital slot to expand their currently limit.~ channel

capacity. The.e additional channels would allow the DIS ~rovider to provide

additional programain& offerinls and more near "~ideo on demand", in ord.r to
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allow the PIS provider to better compete with dominant cable provi4erl, who

may soon offer at lea.t SOD channel. (or ev.n mor.) on hybrid fiber/coax

Iyste•• currently under coa.truction. If the value of the sp.ctrum i. hieher

for DIUCTV to provide thia add1 tional progrUllll1nl than for other bic14ers I

DIIXCTV should be peraitt.d to be the hilh bidder and purchase the spectrum.

The O\ltcOM follows the market oriented logic behincl the ..... of c01llPet1tive

b1clclina to allocate spectrum.

B. DWCIy Coy1d Jigt Ix.rcil. Market Pow.r 11'1 tbe urn Mark.t

20. Under a market·orient.d auction framework, the acqui.ition of the

DBS Ipectrum by DIIXCTV should only be prohibited if DIRECTV could ex.rcis.

market pow.r ariaine'from the .pectrum acquisition. Such an outcome i.

econo~ically impos.ible.

21. First, cable TV now pasle. 96% of US households and approximately

50X of DlUCTV's Bublcribers ar. current or former cable sublcribers. Cable

pr~ider~ are upgrading their networks and currently hold a 94% .hare of the

MVPD !market. The acquiaition of additional spectrum will not increase the

probability that DlR!CTV will eneal' 11'1 coordinat.d interaction with cable TV

prgvt~tl. Civen the difterence 11'1 technololie& and difference in pro~ctl,

a. recognized by the NPIM, terms of coordination would be difficult to reach

or to enforce. A. a matter of economics, coordinated interaction is extremely

unlikely 11'1 differentiated product market•.

22. The only other possibility of market power ari.ing from the

acqui.ition of ACC's spectrum would b. the unilateral exercise of market power

by DlUCn. However, a. discussed above, DIlllCTV IIlUSt cOIllp.ta with cable

incumbents, other OBS an~ DTH provider., MMDS, and .merginl VOT providers.

The d1seuaslon in the ~ .nd FtC Hprizontal Merg,r Guid.lipt. (~, April 2,

1992) de.onst~.~es that DIRECTV would not be able to exercise unilateral

JU.rk.t power. A. the 1m state: "Sub.t.n~ill unilateral pric••l.vation in a



markat for diff.rentlated products requira. that there be a 'significant .hare

of ••1e. in the market accounted for by consumer. who r.lArd the product. of

the ..rl1nc firma a. their firlt and ••co~d choice., and that r.positioning of

the non·pareie.' product lines to replace the localized competition lost

throuch the _rler to be unlikely." (! 2.21) DIUCTV would not be able to

exercise market power under this Ii analysis becau•• of the pre.ence of a

IUle and .iinificant ..ount of MVPD competition.

23. The criteria of the ~ for unilateral price incr••••• followiril an

acqui.ition would not be met if DIllCTV were the h1~h bidder for ACC'. DBS

spectrum. Firat, DIRECTV do•• not have a ".ignif1eant .hare of .al•• "

coapared to cable TV. DIltECTV' I ,han of .ales in the K'lPD market is only

1.5%. Ko~e importantly, two other DBS provic:1ers will provide "DIS

competition" and will be able to reposition their product line. to r.plaee any
localized competition which the acquilition would decreale. No barriers to

expan.ion by th••• DBS providers will exist given the DBS technology, i.e .

• ach DBS provider will have an infinite ela.ticity to aupply additional

customer.. Thua, using the approach of the ~, OIRECTV could not exerche

unilateral market power by increadng the price of i tI .ervice. above

competitive levels or by decreasinl the quality of itl service offerins•.

Under theae competitive condition., no relulatory or antitrust reaaon exist.

to reatrict DlRECTV'. ability to bid for the additional spectrum.

24. Th. rcc &hould also recolnize that the ability to bid i. not a

guarantee of a licenae. Thi. factor is the BO.t ailnifieant aapect of

auctions as an allocation device. If DIRECTV ia the high bidder for the DBS

apectrum, it ia because DIRBCTV believes it can put the spectrum to the

higheat value use. Since the outcome will be prp·eqmpetitive, the Commiaa1on

should not, restrict DIRICTV'. ability to purchas. the apectrum. Otherw1.e,

the Co..lssion will decrease economic efficiency by plac1ns re.trictions on

the ..~ket'a ability to allocate scarce spectrum relource. to their hiah.at
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value eeonoaic u.e. Thi. anti-competitive resulatory outcome would be a very

di.appo1ntina reversal of the Commi.sion'l rec0Jnition of the .uperiority of a

.arket allocation, rather than a re~latory .llocation, ot the spectrum.

IV.

25. The MPIK discu••e. conduct-based rule. to protect co~.tition "

55-56). Since the COllDliBl1on intend. to permit the dominant cable providet'.

(with 941 of the 1I&rk.t) to expand th.ir ownerahip of DBS spectrWII, .uch rule.

can deerea.e the ability of cable providers to .usage in anti-competitive

actionl -1th re.pect to DBS. I alree with the Commi••ion proposal to extend

the Tempe II condition. to all DBS operators that are affiliated with c.ble

operator.. Th••e mark.tins limitation. of the NPRK (, 55) should be imposed

in order to prohibit price discrimination by a cable-affiliate~ PBS provider.

A prohibition on price discrimination would stop a DBS service controlled by

cable providers from charSing lower prices in non-cable region. and hilher

price. in cable resions where it would compete with existing cable service•.

A proh1bition on price di.crimination, throuah the extension of the Tempe II

rules, would perait C01llPetitive DBS providers to enter the mark.t and expand

their .ervices without facing a -below market" offering by the cable

provider., which could create barrier. to entry or expau.ion by exiltins or

new DBS competitors.

26. The Commis.ion's propo.ed prohibition on exclu.ive distribution

right. (, 56) il .1.0 n.c••••ry to stop anti·competitive price

dhcria1natton. Oth.rwb_. the 'rule. apinst pric. dberim1nation can be

evaded by an exclusive diatribution agreement in geographical area. where th_

cabl. oparator offers service. The price in the cable operator· ••ervice

araa. could b. sat at a level tD limit competition with the cabl•••rv1ee,

while in other ar.a. where the cable operator do•• not off.r ••rvlce. the
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afflli.te4 DJS oper.tor'. price cou14 b. let .t much lower levell. Tha

axclu.i.. contr.ct would allow the cabl. oper.tor to .xercise aark.t power 1n

its own '8ographic.1 area. while the affiliated DBS oper.tor'. lower price in

other .r••• would create a barrier to entry or expans10n by competinl nBS

prov1ders. who would find it aore difficult to cover their increment.l costs.

The overall result would ba decr••••d competition in the xvpn market.

27. Mora i~ort.nt, the Co.mi•• ion needs to maintain DBS competitorl'

.cce•• to prolramminc (! 57-60). lec.use of the vertical integration of cable

providers and cable prolr....r •• anti-competitive actions by cable TV

c~.n1 •• could d&m&'8 s.verely the e.erlinl KVPD comp.tition. Sinea th.,

Pri..star partners control approximately 601 cf cable lub.cribers nationwide

(NPlM, 57), they can and have in the past extracted conces.ionl from

unaffiliated programmers. The Commis.ion currently pre.umptively or entirely

forbida exclulive contract. b.tw.en vertic.lly integr.t.d programmer••nd

cabl. oper.tors. It .hould further forbid the u•• of all exclu.ive contracts

involvinl c.ble-affiliat.d DBS providers such .a PRIK!STAa. 7 ThUI, Tempo

DIS, if it wina the DIS auction, would not be able to h.ve an excl~ive

contract for nBS transmillion of prolram.ing from eithar • c.bl.-affiliat.d or

unaffili.ted programm.r. By for.clo.inc its nls competition from obtaininc

riJbts to .uch proiramminl, TeMPO DBS wo~ld otherwi•• dacrea.e the

attr.ctivene•• of their co~.tltor.' off.ring.. Sinee con.umer. typically b~y

MVPD ••rv~ces in a bundle. ~.ually from a single provider (rather than buyinl

a proaram at & ti~e from a m~ltitude of .ellers) denying prolramming source.

to th.ir coap.tition would be an effective anti-co~.t1tive .trat.gy by c.ble

operators. A Commission rule prohibit1nl thil for8clo.~re .tratelY would le.d

to incr••••d competition 1n the MVPD market. Otherwi.e, the cable cQmpani.1

could us. their market pow.r to force an unaffili.t.d programmer to provide

excl~sive r1lhts for DBS tran.mis.1on to Tempo DBS. From a public inter.st

.t.ndpoint and from a comp.tition standpoint, luch an exclu.i.ity outcome

,
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would ~therwi.e create unacc.ptable barrier. tg entry or expansion by DIS

operator•.

28. Next, cable.affiliat.~ DBS Ihoul~ not be allowed t~ b~dle their

purcha••• of unaffiliated programmin& with their cable provider corporat.

affiliatel.' Othe~ile, the cabl. companies can exerci.e their monoplony

power, which TCI hal exerciled in the palt, to extract below market prices for

their DIS affiliate.' purchases of pr~lramming from n~n-.ffiliat. pro&rammer•.

Exerci.e of tbi...rket power will limit the ability of programmers to inve.t

in new prolrammLng becau.e of the lower ec~nomic returns they will receive

from their new progr...inl, will limit consumer choice by limitinl the amount

of new progr...inl ereated because of the lower economic returns, and will

create an anti-competitive .ituation in which unaffiliated DBS providers will

find it difficult t~ compete becau.e of the decrea.ed amount ~f new

programming which they can offer to potential .ubscriber•.

29. Equivalent to prohibitinl bundlin&. the Cc.ai••ion should attempt

to .top cable-affiliated DIS providers from exercisina the monopoly power of

cable providers by acquiring progr...iDl 1n other way.. No tied de.l. or

other discriminatory contract mechani.m- to force a lower price should be

allowed. The Commi.sion should monitor carefully potential exercise of market

power by the cable companies in the progr...ing .arket a. it affects

competition from DBS prOViders in the HYPD market.

30. I believa that a prohibition on sharinc proprietary information

gained fr~ another KVPD. e.l. future pla~ for prolrammin& ~ro. a DIS

'provider like DIl!CTV, with a cabl. affiliat.~ DBS competitor should also be

.nacted. Such a "Chinese Wall" would stgp a cable company from us1ne its

upstream market power to gain information from a eown.tre.. competitor and

I Th... additional _UI&••t.d prolramain& ace... rul.. ar. put forward in
r ••pon•• to • 60.



13

pa•• 1t on to it. DBS affiliate. Without thia prohibition on .harlnl

proprietary informatton, KSO'. will be able to use their market power to

d.cr•••• innovation 1n .arketing and prolr..in,; froll COlllPetina final. If the

KIO'. affiliated provider lalns advance notice of planned innovation•• they

will be able to devi.. bu.ine.. stratelie. to counter the attempted

innovation. Thu' , the advance notice will dlcrea.. the expected return. from

the i~vat1on. and wll1 decr.a.e tha .cona.ic incentive to undertake luch

. innovation'. Thb outcome would. be anti-colllJ.titive anc! wo\&ld har1ll conlU11en

who vo~ld not benefit from luch innovation•.

31. I have no competitive concerna with the "Reacl.nd in the Sky" (HITS)

al it aff.ct. DIS providerl to the ext.nt that it il efficiency erihancinl.(!

61-62) How.var, I baliave that any DBS provider should be permitted to usa

it••pectrua to allo provide an alternative to HITS. Alain. the market lOllc

of Ipectrum allocation should al10- the molt v.lu.ble uae of th- .pectrum.

tconoalc efficiency would luer•••• if another DSS provid.r found it profitable

to provida an alt.rn.tive HITS. S.all cable operators co~ld allo banefit fr~

iuoraaled compet1tion. Thus. if the Commi.,ion aliowl the use of DBS Ipectrum

for HITS UI•• , the Commt.sion Ihould not have any re.trictlon. on any DIS

provider uaina It••pacttum for a HITS or other ralated XVPD u.... Howev.r.

the Commi••ion Ihould enact rule. (simil.r to the prolramminl acee.s rule.

di.cu.e.d above) th.t forbid anti-competiti~ action. by cable companie.

axercisina their market pow.r which wo~ld decre••e the ability of •

ca.petitive DBS to compete in prcvidina HITS lervice. Thu., rulel alAinst

dl.criainat10n are n.c••••ry to ItOP cable operator. from exercising their

market power to decrea.e HITS competition from developinl·
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